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ORDINANCE NO. H§ -86

By : QM }//?4%

To app{gze a form of letter of credit pursuant to
paragraph 12(F) of the Detailed Development Plan approved by
amended Ordinance No. 31-85, to authorize the execution of an
agreement concerning force majeure and to declare an emergency.

BE IT ORDAINED BY THE CITY Of BEXLEY, OHIO.

Section 1l: That, pursuant to paragraph 12(F) of the
Detailed Development Plan approved by Amended Ordinance No. 31-
85, the irrevocable standby letter of credit to be ‘ssued by Bank
One of Columbus, N.A, for the benefit of the City of Bexley be,
and tiie same h>reby is, approved in the form attached to this
Ordinance and incorpurated herein by this reference.

Section 2. 'That the Agrezment Concerning Force Majeure
vy and between the City and Clifton Trace Associates, Inc. be,
snd the same hereby is, approved in the form attached to this

?inance and incorporated herein by this reference and that the
aasor and Auditor be, and each of them hereby is, authorized and
d#irected vo execute said agreement on behalf of the City.

Section 2. That this Ordinance is an emergency
measure, necessary for the immediate preservation of the public
peace, health and safety, and this Ordinance shall go into force
an{ effect upon its passage and approval by the Mayor.

Passed: C:LA//(,LA J&i /qu(a

Przéiﬂent of Council
Attest: }%/ 2&”4“/

' of Council

David H. Madison,\Mayor

>5u40.5'424éﬁé.
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[Form of Letter of Cre¢dit]
[Bank One Letterhead and Addresc]

IRREVOCABLE STANDBY LETTER OF CREDIT

Beneficiary:

City of Bexley

2242 East Main Street
Columbus, Ohio 43209
Attention: Mayor

Date and Place of Expiry

[December 1,] 198[8],
Columbus, Ohio

Advising Bank:

None

Dear Sirs:

1. At the raquest and on the instructions of our

Account Party/Applicant:

Clifton Trace Associates, Inc.

Stated Amount:

$509,288.42 U.S. Dollars

Letter of Credit No.:

Date:

[August 1,] 198[6]

customer, Clifton Trace Associates; Inc. as the account

party/applicant (the "Developer"), Bank One, Columbus, N.A. (the
"Bank") hereby jissues in favor of the City of Bexley, Ohio (the
"Beneficiary”) this Irrevocable Standby Letter of Credit (the
"Credit") in accordance with Paragraph 12(F) of the detailed
development plan approved by ﬁhe City of Bexley Amended Ordinance
Nn. 31-85 (the "Ordinance").
defined herein shall have the same meaning as set forth in the
Ordinance. The Bank will honcr one or niore of the Beneficiary's
drafts at sight when drawn on Bank, bearing the clause stating

that it is drawn under "Bank One, Columbus, N.A., Irrevocable

All terms used but not otherwise




Standby Letter of Credit No. " and accompanied by Benefi-

ciary's certificate signed by Beneficiary's then current Mayor or
President of City Council substantially in compliance with the
form attached hereto as Exhibit A (the “Certificate") for each
draft presented. If Beneficiary presents the Certificate, then
Beneficiary may draw upon this Credit in the amount of money
specified in the Certificate for the particular draft presented.
2. Presantation of the drafts and Certificate shall
be made at Bank's counters at 100 East Broad Street, Columbus,
Ohio 43271, Attention: International Department, Letter of
Credit Division. If a presentation in respect of payment is made
by Beneficiary hereunder at or prior to 11:00 a.m., Columbus,
Ohio time, on a business day, and provided that the documents so
presented substantially comply with the terms and conditions
hereof, payment shall be made in the amount specified, in imme-
diately available funds, not later than 3:00 p.m., Columbus, Ohio
time, on the same business day. If a presentation in respect of
payment is made by Beneficiary hereunder after 11:00 a.m., |
Columbus, Ohio time, on a business day, and provided that the
docunents so presented substantially comply with the terms and
conditions hereof, payment shall be made in the amourit specified,
in immediately available funds, not leter than 3:00 p.m.,
Columbus, Ohio time, on the next succeeding business day.
Payment under this Credit shall be made in immediately available
funds by wire transfer to the financial institution and account
specified by Beneficiary in the Certificate, substantially in

compliance with Exhibit A heretoc. As used herein, "business day"
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shall mean a day, other than a Saturday, a Sunday or a day on
which banks located in Columbus, Ohio are not required or author-
ized by law to remair nlosed.

3. The &< dmount as set forth on page 1 of this
Credit shall ke dec =uax#i {and not reinstated) from time to time,
upon compi~tion of each unit in building phase 1, as evidenced by
delivery to the Bank of a certificate of the Developer in the
form of Exhipbit B hereto, approved and executed by Beneficiary's
then current Mayor or President of City Council, by an amount
equal to ninety-five percent of the amount allocable to such unit
as set forth in Exhibit C hereto, provided, however, that the
Stated Amount allocabkle to the last unit completed in building
phase 1 shall not be decreased until all private and public
streets adjacent to each of the units in building phase 1 are
completed in accordance with Beneficiary's requirements.

4. In addition to any other rights which Beneficiary
has to draw on the Credit, if Beneficiary makes drawing(s) on
this Credit because Developer has failed to complete all of the
private and public streets adjacent to each of the units in
building phase 1, Beneficiary shall be entitled to draw the
entire Stated Amount then outstanding.

5. Only Beneficiary may make drawings under this
Credit, provided, however, that Beneficiary may assign the
proceeds of this Credit. Upon the payment to Beneficiary or
Beneficiary's assignee of the entire Stated Amount as decreased
from time to time pursuant to the terms of paragraph 3 hereof,

Bank shall be fully discharged of its obligation under this
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Credit and Bank snall not thereafter be oktligated to make any
further payments under this Credit to Beneficiary or to any other
person.

6. Upon t.e earlier of (a) the Expiry Date as set
forth on page 1 of this Credit or (b) Bank's receipt of a certif-
icate signed by the Developer and Beneficiary's then current
Mayor or President of City Council, appropriately completed, in
substantially the form of Exhibit D hereto, this Credit shall
automatically terminate and shall be delivered to Bank for
cancellation.

7. Except as modified herein, this Credit s subject
to the Uniform Customs and Practice for Documentary (Credits (1983
Revision), International Chamber of Commerce, Publication No. 400
(the "Uniform Customs"). This Credit shall be deemed to be made
under the laws of Ohio, including Article 5 of the Uniform
Commercial Code. Unless otherwise provided herein, if (a) the
Uniform Customs and the Uniform Commercial Code conflict, or
(b) matters are not covered by the Uniform Customs, the Uniform
Commercial Code as enacted in Ohio shall governrthis Credit and
performance hereunder.

8. This Credit is neither transferable nor assignable
in whole or in part, provided, however, that Beneficiary may
assign the proceeds of this Credit.

9. This Credit sets forth in full Bank's undertaking,
and such undertaking shall not in any way be modified, amended.
amplified or limited by reference to any document, instrument or

agreement referred to herein, except only Exhibits A through D




hereto, the sight drafts, the Uniform Customs, the Uniform
Commercial Code as enacted in Ohio, and, for the purpose of
certain definitions, the Ordinance; and any such reference shall
not be deemed to incorporate herein by reference any document,
instrument or agreement except as set forth above.

10. Any and all funds drawn under this Credit are to
be applied to the substantial completion of the exterior of the
units within building phase 1 in accordance with the Plan
(including changes thereto submitted from time to time), as
approved by or on behalf of the City (the "Plan"), and/or to the
completion of the private and public streets adjacent to each of
the units in building phase 1, and for no other purpose.

Very truly yours,

BANK ONE, COLUMBUS, N.A.

....,..]1
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EXHIBIT A TO
LETTER OF CREDIT

CERTIFICATE OF DRAWING
The undersigned, the duly authorized [Mayor] [President
of City Council] of the City of Bexley, Ohio (the "City"), hereby
certifies to Bank One, Columbus, N.A. (the "Bank®), with
reference to Bank One, Columbus, N.A. Irrevocable Standby Letter
of Credit No (the "Letter of Credit") issued by the

Bank in favor of the City that:

(1) The City is making a drawing under the Letter

of Credit in the amount of $ .

(2) Clifton Trace Associates, Inc. has failed to
complete substantially the exterior of unit(s) no(s).

in building phase 1 in accordance with

the Plan and/or Clifton Trace Associates, Inc. has
failed to complete all of the private and public
street’ adjacent to each of the units in building

phase 1 in accordance with the City's requirements.

(3) The amount of the draft accompanying this
Certificate was computed in accordance with the terms

and conditions of the Letter of Credit.

B
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(4) If this drawing is for the entire Stated
Amount of the Letter of Credit remaining as of the date

hereof, this certificate is accompanied by the original

Letter of Credit.

(5) The amount of the draft accompanying this
Letter of Credit will be applied to complete substan-
tially the exterior of the units in building phase 1 in
accordance with the Plan and/or to comglete the private
and public streets adjacent to each of the units in

building phase 1, and for nc other purpose.

(6) All funds drawn under this Letter of Credit

are to be wire transferred by Bank to account number

at , pursuant to the

terms of the Letter of Credit.

Terms uced herein and not otherwise defined herein have

the meaning set forth in the Letter of Credit.

IN WITNESS WHEREOF, the City of Bexley has executed and

delivered this Certificate as of the day of ’

CITY OF BEXLEY, OHIO

®
* i

Title: [Mayor]
or
[President of City Council]
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EXHIBIT B TO
LETTER OF CREDIT

CERTIFICATE OF REDUCTION OF STATED AMOUNT

The undersigned hereby certifies to Bank One, Columbus,
N.A. (the "Bank") with reference to the Bank's Irrevocable
Standaby Letter of Credit No.
the exterior of unit number in building phase 1 has been
completed in accordance with the Plan and that the Stated Amount
of the Letter of Credit shall be reduced by an amount equal to
ninety-five percent (95%) of the portion of the Stated Amount of
the Letter of Credit allocable to such unit as set forth in
Exhibit C to the Letter of Credit, which amount is $ .

If this certificate is being presented upon completion
of the last unit in building phase 1, the undersigned further
certifies to Bank that all private and public streets adjacent to
each of the units in building phase 1 have been completed in
accordance with Beneficiary's requirements.

Terms used herein and not otherwise defined herein have
the meanings set forth in the Letter of Credit.

IN WITNESS WHER:OF, the undersigned has executed and

delivered this Certificate this day cof ¢+ 198 .

CLIFTON TRACE ASSOCIATES, INC.

By:

(the "Letter of Credit"), that

Its:

Apnroved by:

CITY OF BEXLEY, OHIO

By:
Itr [Mayor]
or
{President of City Council]

At S SN SRR
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EXHIBIT C TO
LETTER OF CREDIT

ALLOCATION OF STATED AMOUNT FOR BUILDING PHASE 1

: Stated
Unit Amount
Number Allocable
| 1. Unit #4 $ 99,675.79
|
| 2. Unit §5 96,562.11
3. Unit #6 102,345.26
4. Unit #7 97,572.63
5. Unit #8 113,132.63

»
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EXHIBIT D TO
LETTER OF CREDIT

CERTIFICATE

The undersigned hereby certify to Bank One, Columbus,
N.A. (the "Bank™) with reference to Bank One, Columbus, N.A.
Irrevocable Letter to Credit No. __ (the "Letter of Credit")
issued by the Bank in favor of the City of Bexley that the Letter
of Credit has been terminated and is being delivered herewith to
the Bank for cancellation.

IN WITNESS WHEREOF, the undersigned have executed and

delivered this Certificate this day of s 198 .

CLIFTCN TRACE ASSOCIATES, INC.

By:
Its:

CITY OF BEXLEY, OHIO 5 

By:

Its: [Mayor] i
or '

[President of City Council]




AGREEMENT CONCERNING FORCE MAJEURE

Clifton Trace Associates, Inc., a

corporation having its principal place of business at

("Developer") and The City of Bexley,

Ohio, a municipality organized under the laws of the State of
Ohio (the "City"), for valuable consideration, the receipt of
which is hereby acknowledged, intending to be legally bound,

hereby recite and agree as follows:

Recitals:

1. Develcper has contracted with the City to con-
struct 18 attached and detached single-family homes abutting a
private street with the sole entrance off of Clifton Avenue in
the City of Bexley in accordance with the plan (including changes
thereto submitted from time to time) as approved by or on behalf
of the City (the "Plan").

2. Units 4, 5, 6, 7 and 8 in the Plan are in Building
Phase 1.

3. Pursuant to Paragraph 12(F) of the detailed
development plan approved by City of Bexley Amended Ordinance No.
31-85, Developer has requested Bank One, Columbus, N.A. to issue
its Irrevocable Standby Letter of Credit No. , dated

+ 1986 in favor of the City (the "Credit").

-

e

4, In addition to and notwithstanding any other
rights of the City to draw on the Credit, Developer and the City

wish to clarify the City's rights to draw on the Credit in the
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event of delays in the Developer's completion of Building Phase 1
of the Plan because of weather, strikes or acts of God (collec-

tively, "Force Maizre").

Agreement:

5. Subject to the provisions of paragraph 6 hereof,
Daveloper shall complete Building Phase 1 of the Plan within 23
months after tha issuance date of the Credit (the "Completion
Date™) and the City may (iraw on the Credit at that time if (a)
the ex:cerior of each of the units in Hrilding Phase 1 of the Plan
and/or (b} the private and public strest(s) adjacent to each of
the units in the Building Phasa 1 are no% completed at that time.

6. Developer shail have up ti four months after ithe
Completion Date to complete construction of (a) Building Phase 1
of the Plan and (b) the private and public streets adjacznt to
each of the units in Huilding Phase 1 in the event of Force
Majeure.

/. In ad:fition to any other rights which the City has
«~ith respect to drawing on the Credit and notwithstanding
Developer's failure to complete Building Phase 1 of ths Plar
and/or the private and public streets adjacent to each of the
units in Building Phase 1 within 27 months after the issuance
date of the Credit Wecause of Force Majeurw. the City shall have
the right to draw on the Credit 27 months after the issuancz of
the Credit if (a) the exterior cf each of the unite in Building

fhase 1 of the Plan and/or {b) the private and public street(s)
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ad jacent to each of the units in Building Phase 1 are nct
ccmplzted at that time.

8. Develwper and the City shall execute agreements
concerning Force Mejeure siailar to this Agreement for all addi-
tional building phases in the Plan.

9. This Agreemeri shall inure to tiae benefit of and
b binding upon the successors and the permitted assigns of the
perties hereto.

10. This Agreemen? shall be governed by the provisi- ns

of the laws of the Statw: of Chio.

o

il. Notwithstarding any prior oral or written agree-
ment to the c. ..trary, this Agreement shall constitute the entire
agrecment between the parties herets with respect to Force
Majeure in the constructio ~f Building Phase 1.

IN WITNESS WHEREOF, the parties hereto have executed
this Agreement to be effective as of the ~ day of

» 1986.

CLIFTON TRACY A£SQOCIATES, INC.

By:

Its:

CITY OF BEXLEY, OHIO J

By:

Itsy Mayor

By:

Its: Auditor i




